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ihe dIDL's Criticz InT,-:oric,nce to the 	:spE: nae. 
„ 

:..listo y of the TMDL: Fro Collaboration to 
Coin 	talization 
Why 
Capr 

oval of the TMDL Wou:d Be Arbitr.7ry and 

* The DeparUient Of Ecol- y cu nulative frequency analysis is: 
Unlawful t...nde K2lispel 2nd State \NT.Ii 	ty Standards 
Statistically indeensible 
Contrary to EPA's longstandin L; 	3.:cy requiring uostream 
soverCgns to ensure compli2 -:- :_ with downstream sovereigns' WQS 
Applied for non-scientific reasons 

Solution 
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Kalispel Aboriginal Lands 

czttion 

K E Y 
K.IiispoReseivanol, 

:ABORIGINAL t ANDS 
Kalispel tribe 

• Kalispel Ceded 
Lands 

Over 2.3 
million acres 

• Reservation 
4,750 acres 
1,800 acres in 
Trust status 
1 River 
Strategically 
situated to 
include major 
bull trout 
fishery 

2013-13100004549 



Serk 	 IEuiLS 	-OL,61GLit Lhe 	s aUon• ina ■ 
.: ory in cne195os and 6os, most not i) y 

Box Cdnyon D•rn (1952) 
Albcni Fes Darn (1955) 

.:3c)x Canyon Dam inunda ted  
460 acres or aboutlo% of the tr 

Deni Fa c. 	m entra:ns 

Lixtr.tion of salmon and la. 

cubci . ence and cultural co 

vk bull trout 

of bull trout fisi - 
sequ 
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Cab le 	 No x on • Got' 	 Rapid s 
Dam 	 Da in 

Thompson 
F k 

Dam 

\\as  luti gto ii  idaho Niontana 

2013-13100004549 



,e, J 	vHU 	pproacLI Lc, coiservaJn 
Fish passi- 	effor .  to date 

ollaboraticl 	 I and state agenc 
"e* MOA with USACE and 	regarding AIben alIs Dam 

. 1 01 Certification work with EPA at Box Canyon 
aerZ Settcment t Bound,yy 

Coop . 	york wth W -1_7 7W and I DFG 

Obtain TAS 
	

us and enacL water cp.plity 
,„..xert the Tribe 	cr,/ Teign prerogativ over Ka !six. 
waters 
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L=PA erts 
v.,7ter quality sta 

Is trustee to ensure complia 
-1rds 

"Because the 	gton portion of the Pend 
Kip, 	.1 Tribal ' 	..,:_ 	'nd these wat:::.., 

lture and TDr 	-.1.  the Kali• 	.., 
rds, EPA is the i 	on  T r 	are 

ft )a waters in the Pend Ore le ver." 

'zi-sove el 	reei -ri2nt 

e with Kalis 

Oreille River abuts 
.:*4red for 

NaLer qua 
s impairm ,  

-7'rties aje, that a s 
nece - r" to address t 

Ie - ulti-jurisdictional TMDL is 
impairm n 
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Tr 	's ,ove 
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Tribe as a St 	-oblern 
- consistently voced oppotk.w to the 

• Tited a, Toach to a- 
Ore Ile River a 	 ion of 

71 4- 1-1 , 	locr 	 VIDL 
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with 
Usin 
d'r 
th 
a given ••, 
natural COT 

Ecolo- th_n disassoc 	ma;:imum existing a:, n:tural 
tempraturs from the dates Ofl %/vhich they occur:ed 
Resulting data provid„. s(,asol l iu.pd1ii rirt info: ildtion 
bears no relationsh'D to State L.,nd Kalispel vi - ter quality 
standards 

tftoi 	reg!i:ated cox ,nunity, Eco,ccry 
-floy 5. E':7,3, --1;! CFA to -ic',erminr 
T:bal 	(ivality criteria 

÷icated model (CEQUAL-W ) th7 	iierates two- 
ddta evcry 30 	throughow: 

_c 	u,termin&d maximum temperature.. :At 
'n the 	r for each day under existing and 

d'tions 
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Lioth sows 	'ns' st,i .d,.i.-ds e de,.gned to p. -otect fish 
Kalispel Water Quality Standards, Chapter 12(b)(1) (A!Jlt salmonid migration) 

WAC 173-201A-602 (Table 602, WRIA 62) (sp=i- 	& rearing) 

* Both sovereigns protect fish by including a i-CMax component in their 
temperature criteria 

Kalispel: "[N]o single daily maximum temperature [shall exceed] greater tiian 
20.5 °C. When natural background conditions prevent the attainment of thk2 
numeric temperature criteria, human-caused conditions and activities 
considered cumulatively can increase temperature levels by only an additional 
0.3°C." 

"r* WA: "TemperaHre shall not exceed a i-DMax of 20.0 IC due to human 
activities. When natural conditions exceed a i-DMax of 20.0 IC, no temperat:ire 
increase will be allow ,-!cl which will rais2 the receiving water temp= rature by 
greater than 0.3 IC - 
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ci ,. ,..ty 	 c 	d 	d to 
- t im cts, thy expmssly say 

pel standia•s_.,;de a 7-DADMax component 
Ecc:(1csy's 	quatic life temperatur -: cri:zTia are based on a 7- 
DC 

tinu 	.ridards tret more p 	tent r,p,-,,ts, the permissible 
tC N,old becomes mere string,_Int 

_pel c.i, . includes a 7-DADMx c i8LC compared to a i-DMax of 
20.5LC 

Moderately accri -r„ted (16-20 °C, or 60.8-68 ° F) adult and juvenile 
r onids will gener7lly be protected from acute ethality by discrete 

human actions maintainin;:r, the 7-DADMax tomperi.:::ure at or below 22 °C 
(71.6° F) and the i-day mi x rum (i-DMax) temperature at or belov; 23 °C 
(73.4° F)." WAC 173-201a-200(1)(c)(vii)(A). 
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ewn••s 	 st.n.iards to 
on 71 	 basis, its 	_ation 

.4-6 is to 
temperat 	th :shold is noL eceded over 

* Ecology's C.I2 tans to prseve the relationship between therm 
thresn•ld anu th -ne of exposur• 

"r* The purpose of a sesoial CFA is to evaluate whether 	ojects or 
scenarios ha[ve] an overall impact on the river instead of i:;st a day to day 
imp Ict" 

While Lcolo,;y ccy 
address tem,Deratu 
of CFA to ts current stilnt 
Ecolo 	:pplication of C.:A ..:üd trmie compliance with 

s cr;:7eria is wrong, resuits in harm to the Tribe, and undermin?.s 
tr ibal sow: 
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of u,g 	 randc, n, 
given temperature must occur independently of all oth,,.s (Daniel, W.W., Applied 
Nonparametric Statistics, PWS-Kent Publishing Company(1990, 2d Ed.); Conover, W.J., 
Practical Nonparametric Statistics, John Wiley and Sons, Inc. (1999, 3d Ed.)) 

Time-series data generated by die CEQUAL-W2 mol ' -; not random f.),-ca ,  )se the 
chemo-physical drivers modFyil g temperatures corrc .- te with preced'ng conditions in 
both space and time (Manly, B.F.J, Randomization, Bootstrap and Monte Carlo Methods 
in Biology, Chapman and Hall/CRC, (1997, 2d. Ed.) ("A time series is a set of ordered 
observations, each of which has an associated observation time. 3..se of the 
ordering, observations are inherently not interchangeable unless th•series is 
'random', where this means that all the observations i_ve independent values from the 
same distribution.") 

* From a statistical point of view, it is therefore inappropriate to ignarc: the 
interdcper -rice of the time-series data generated by the CEQUAL-VI2 m 
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of a,. affected stdtes are attained. 
By  JIDL,  App'x 	p. '2o6; Snac,  

Canyon Te riper.  re TM IX.  p 57; Columbia River  
p. A-2; see also Co 	d' Al( 	n TIV DL,  Teci 
Doc. P . ). 2-3; C.. nsth. 	, .v 	sin TM DL,  p. 

• 	• • 	• 

5; Sh ,..i:.•nandoah River TMDL,  p. D•  rc?nd Oreille RivE 
pp. L I  8. 

Th 
tl 
viola 

,!!owing %1ide ckmonstrate that Ece 	s TMDL masks 
:2quency 	n 	e o KaL 	 quality 
ions, as we d upstream contributions to those violations 
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,II .,; 	 r (Je)/ 
daily nr -<:-Iximum 7-D ,IVlax; 	 vi:th 
maximum ternperatui r4 	reater th7ln 20.5°C. When nat 

attainir<L:nt of the numeric 
cr;tt_ Id y 	 ed condk'ons and activiti 

con 	cumulatively can increase temperature levels L) only an 
add._ 	.3°C. 

A vio:ation of the Tribe's te rperature criteria occurs where any of the 
following four cinditions 

naturd 7-DADM ‘x . 3 °C, and existing 7-DADM: x > 

nz.turz.d 	-Malx > 18 °C, and existing 7-DADMa;: > naural 7-Df. 	x + 

-DMax _ 20.5r. and xisUfl i-DMa..x > 20.5 

-DMax > 20.5 °C 1 	st: 	-DMax > i-i)Max + 0.3 °C 
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Tribally determined violations of Kalispel temperature criteria 
Highlighted row=date on which existing heat flow across Stateline > natural 

Date Type of 
Violation 

Location of 
Violation 

Magnitude of 
Violation 

Temperature under 
existing conditions 

Warming 
betNN een RM 88 

and RM 72 

RM88 RM72 
06 29/04 ype RM64 0.34 19.53 20.23 0.70 
06/30/04 Type 3 RM66 0.03 18.66 20.03 1.38 
07/10/04 Type RM72 0.16 20.60 20.66 0.06 
07/11/04 ype RM72 0.27 20.41 20.77 0.36 
07/18/04 ype RM64 0.01 21.53 22.79 1.26 
07/27/04 ype RM72 0.17 23.51 24.59 1.08 
07/28/04 Type RM72 0.04 23.44 24.38 0.95 
07/29/04 YPe RM72 0.06 47 24.49 1.02 
07/30/04 Type RN/172 0.58 23.34 24.50 1.16 
07 /31/04 T•pe RM72 0.19 23.40 24.47 1.07 
08/04/04 YPe RM64 0.10 -3.55 24.42 0.87 
08/09 04 Type 2 RM72 0.05 23.15 23.72 0.57 
08/1 0 04 Type RM72 0.24 23.43 24.10 0.67 
08/11 04 Type RM72 0.69 24.56 0.88 
08 12/04 ype RM72 0.80 23.61 24.81 1.20 
08/13/04 Type RM64 0.68 23.65 24.80 1.15 
08/14/04 ype RM64 0.65 23.79 24.87 1.08 
08/15/04 ype RM64 0.61 23.83 25.01 1.18 
08/16/04 Type RM64 0.59 ).9") 25.10 1.18 
08/17/04 Pe RM64 0.02 3. 74 24.83 1.09 
08 18 04 Type RM64 0.09 .74 24.76 1.02 
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Tribally determined violations of Kalispel temperature criteria, cont. 

Date Type of 
Violation 

Location of 
Violation 

Magnitude 
of Violation 

Temperature under 
existing conditions 

Warming 
between RM 88 

and RM 72 

RM88 RM72 
08121 04 Tvpe4 RM64 0.35 23.81 24.27 0.45 

08P3/04 Tvpe4 RM72 0.21 22.38 22.29 -0.10 

08/25/04 Type 2 RM72 0.13 21.78 21.10 -0.69 

08/26/04 Type 2 RM72 0.29 21.63 21.42 -0.21 

08127 04 Type 3 RM72 0.83 21.50 21.33 -0.18 

08/28/04 Type 3 RM72 0.72 21.08 21.22 0.14 

08/29/0 Type3 RM72 0.74 20.97 21.24 0.26 

08/30/04 Type 3 RM64 0.86 20.90 21.23 0.33 

08/31/04 Type 3 RM64 0.87 20.75 21.26 0.51 
09 01 04 Type 3 RM64 0.44 20.65 20.78 0.13 

09/04/04 Type 2 RM72 0.04 19.55 19.54 -0.01 

09/05/04 Type 2 RM72 0.15 19.58 19.75 0.17 

09/06/04 Type 2 RM72 0.26 19.38 19.82 0.44 

09/07/04 Type 2 RM72 0.35 19.27 19.45 0.18 

09/08/04 Type 2 RM72 0.31 19.01 19.72 0.71 

09/09/04 Tvpe2 RM72 0.16 18.76 19.21 0.46 

Average violation: 0.35 
Maximum violation: 0.87 
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.:Ri 	-ds cli J7L.ys 
d from 6/29/04 to 9/9/04 

26 of th se violations c 	 •8/04 

olations occur on 87% of the c' 
9/1/04; on 85% of 	days, 
under existing conditk)ns than it 

curing the period from 8' 

rrkitur c'Uon, 

o4 to 

	

The avera 	Ofl is 0.35 c! ,?,gree C 

	

* The max;; 	violation is 0.37 
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Above the Kalispel 
Reservation 

(RM 72, Segment 115) 

Below the Kalispel 
Reservation 

(RM 63.6, Segment 172) 

Criteria Average 
differential 

Maximum 
differential 

Average 
differential 

Maximum 
differential 

Kalispel daily maximum 0.06 0.60 -0.50 0.22 

0.14 -0.51 0.40 -0.03 Kalispel7DADM 

CFA underestimates the magnitude of the maximum temperature violation by a 
factor of approximately 1.5 (0.6 degrees versus 0.9 degrees) 

This 0.3 degree difference is equivalent to adding a continuous source of 
boiling water to the river at a rate equal to 54 million gallons per day 
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Incerrect ppic .Jtien of 	temperature crL -,:cla 
"r* Type 3 violations occur when natural i-DMax ~ 20.5 °C, and exisL 	-DMax > 

20.5°C 

By disasEo: 7ating temperature data from the dace on which it occurs, Ecology's 
CFA allows an existing temperature that exceeds 20.5 °C to be paired with a 
natural ten perature that exceeds 20.5 °C even if the natural temperature from 
the same day is actually less than 20.5 °C; CFA then co,npounds this problem by 
bundling a 0.3°C allowance with the existing data evin though thL WQS don't 
allow such allowance when a type 3 violation is at issue 

Failure to dentify the proper frequency and magnitude of KUspel 
temperature violations 

Failure to account for upstream heating con 	-Ling to violations of Kalispel 
temperature criteria 

* Resulting allocations will' 	sify the temperature problem within Kalispel 
waters 
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tve Lo comply wJi 	i w 	r 	:ty tc.ifl d rds 

	

"There are many parts of [state w7)t -- r quality] s 	liards that we choose 
not to imp: ,,_mcnt in TMDLs." (Internal email from Susan _.cy, Dep't of 
Eccogy (July 25, 2008) 

"The special condition in Table 602 for the Pend Oreille is established as a 
i-day maximum because that is what the standards metric was before we 
revi!- 2.d our water qua:ty standards in 2003. We ma& a •liberate 
dEcision r-c't to change any of the special conditions becL,Jse they hadn't 
br,-E1 earmarked as part of our proposed revisions.... [I]n the last  
33(d) listing proc rc we assessed t Tipc ,-ature data based on the  

7DADMax even t -k-)ugh the standards werc,. set as one day maxs. So, my_ 
recommendation was that we use the seven day metric for the Pend  
Oreille for the modelin exercise ...." (Braley email, Nov. 30, 2007) 
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i ne VvilicineLLe i ivi L UF 	SO 
	can us k tel e 

731\ advised Ecology to look to the Willamette T oL for 
r)ort to beef ip !ts 	Ion 'e for using CF 

gy found no 

017 	confirmed ,hat the Willamette TMDL did not 
pro‘v 	onale for u *1g CFA 

* Ecology di not look for :3uppoi - 	vvher r cling 
inst 	ODEQ's 	'lent 	"dicil' do much 
to jus ify ushg the cfd .0. 1.3 

* 
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-4- CFA is necessiJ co account. or 	:ag 

Event sifli  

td: _s_hlg  oa wws tehract,:thi  esrseu ies, ntohesipgonoifliicriaL,r 

nc!.. ccrspond to the lag  
The selected re T edy for the rf (93-day CFA) is gra- sly 
dispropc rdon.i...,  to a 	 t is on he order c days 
accor ;g to Ecolody, 	 t c ay o 	,:)al waters 
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Existing condition'H 

Natural conditionE.: 

Comparison of temperatures under existing and natural conditions at 
the upstream end of the Kalispel Tribe's reservation (River Mile 72) 
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Eco: _ Ur, ,oyed C. for non-sdiiii-.:6 	.. -asons in 
contrDventoi of tb' C 	Water Act 	ivlD reciur.J, 
Earth Island Inst. v ;logairthy 494  F.3d 757, 768 (9th Cir. 2007)) 

Lcology's decision to Lic,e C :.'\ is incor„ruous with ts decision 
not to allow volur. 	 d a\R2 	g 

i y 	x* 	,: 
-agin ,L; 

lir C . 	n 0V 	e nay co 	 of warmer 	,:.-ice 
'../: 	 ,;ng with cr), 	r c 	w A -irs." (Ecolce'' 	tter 
to 	 ty ight, June 26 2007). t :s not rational to 	pret 
th 	 o prohibit spatial Irr:. ipulati is thot ‘1 	21-  
qu 	 to permit temporal mnipL.16...ons thL- 4: 
achi - v 	 AIct. 

"r* Ecology - jects -A: 
shot..! d b detc. 
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^ 

L 	 TJI;y_2co CA 

s not comport with the tc'mpc.rral 
or St:te water quUty stan„ 

n 3 	CFA have no rational yi 

Ecology's CFA ao 
requirement:: 
ai is statist 
Ecology's CFA -1 -tiL 
IUIJL 
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emperatu 
vvthi Seattle City 	and 

-ove 	L or s„.. d it jack L Ecolog  
correction 

Woik ith the T, be to ensure that the Thal .)_ d O rck  
River TemD.eirture T.WL accuatey describes all 
violations of Kspel 	iratL -e crituTia, as determin, 
by the ftibe, a.nd includes alloctions that remcdy thoscl 
violations 

4-  A TM 	'at aidorts with Lne reu es Dove wu, 
the TriD to work towar 
r c 	½n actir'is ac. 
is iong vvUL,h 1ieCorps id PUD 
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